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37467916 

Our ref.  20202987 

15 May 2020 

Ms Jennifer Hoy 
Senior Solicitor assisting the Special Commission 
 of Inquiry into the Ruby Princess 
 

By email: jennifer.hoy@rubyprincessinquiry.nsw.gov.au; 
enquiries@rubyprincessinquiry.nsw.gov.au 

 

Dear Ms Hoy 

INQUIRY INTO THE RUBY PRINCESS 

1. We refer to the Special Commission of Inquiry into the Ruby Princess (the 
Commission) established by the NSW Government under the Special Commissions 
of Inquiry Act 1983 (NSW) (Commissions of Inquiry Act). The terms of reference of 
the Commission, as set out in the Letters Patent signed by the Governor of NSW on 
15 April 2020, require that Special Commissioner Bret Walker SC inquire into and 
report and make recommendations to the NSW Government on certain matters 
including the communications, decisions and actions of the Commonwealth, 
specifically (but not confined to) the Australian Border Force (which is part of the 
Department of Home Affairs portfolio) and the federal Department of Agriculture, 
Water and the Environment. 

2. The Australian Government Solicitor acts for the Commonwealth of Australia in 
relation to the Commission on the instructions of the Department of Agriculture, 
Water and the Environment, the Department of Home Affairs and the Department of 
Health. 

3. The Commonwealth is in the course of preparing documentation about the Ruby 
Princess cruise ship, including matters that might be relevant to the Commission’s 
inquiry. To assist the Commission the Commonwealth intends voluntarily to provide 
the Commission with relevant material by 29 May 2020, noting the Commission’s 
website invites provision of material by that date.  

4. It is intended that the Commonwealth’s material will focus on matters concerning 
communications, decisions and actions of the Department of Agriculture, Water and 
the Environment, the Department of Home Affairs (including the Australian Border 
Force) and the Department of Health relevant to the Commission’s terms of 
reference with a view to assisting the Commission’s inquiries and preparation of its 
report to the NSW government. It will also address the relevant legal framework in 
which decisions and actions occurred. 
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5. The Commonwealth’s preparedness to assist the Commission voluntarily should not 
be taken as a concession that the Commonwealth or its officers and employees are 
bound by the Commissions of Inquiry Act or subject to any of the Commission’s 
coercive powers. 

6. Please direct to us any communication regarding the Commonwealth, its agencies, 
employees or officers. 

 

Yours sincerely   

 
 

 
Simon Daley Paul Vermeesch 
Chief Solicitor Deputy Chief Solicitor  
T 02 9581 7490 T 02 6253 7428   
simon.daley@ags.gov.au paul.vermeesch@ags.gov.au 



















37727172 

Our ref. 20202987 

29 May 2020 

Ms Jennifer Hoy 
Senior Solicitor assisting the Special Commission 
of inquiry into the Ruby Princess 

By email: jennifer.hoy@rubyprincessinquiry.nsw.gov.au 

Dear Ms Hoy 

Commonwealth statement and document provision 

1. We refer to our letter of 15 May 2020 and to your reply letter of the same day.

2. The Commonwealth is actively progressing its preparation of the material that it
proposes to lodge with the Commission, but, notwithstanding best endeavours, will
not be in a position to do so by today as originally foreshadowed.

3. We anticipate that we will be in a position to lodge the Commonwealth’s material by

the end of next week.

Yours sincerely

Simon Daley 
Chief Solicitor 
T 02 9581 7490   F 02 9581 7732 
M  
Simon.Daley@ags.gov.au 

mailto:jennifer.hoy@rubyprincessinquiry.nsw.gov.au


37914010 

Our ref. 20202987 

12 June 2020 

Ms Jennifer Hoy 
Senior Solicitor assisting the Special Commission 
of inquiry into the Ruby Princess 

By email: jennifer.hoy@rubyprincessinquiry.nsw.gov.au 

Dear Ms Hoy 

Commonwealth statement and document provision 

1. We refer to our letter of 15 May 2020, by which we informed the Commission that
the Commonwealth intended voluntarily to provide a statement and material relevant
to the Commission’s inquiry. We refer also to your email earlier today.

2. We now enclose a voluntary statement on behalf of the Commonwealth which has
been prepared by the Australian Government Solicitor with the assistance of Ruth
Higgins SC, Joanna Davidson and Matthew Sherman of counsel. We also enclose
accompanying documents that the Commonwealth considers may assist the
Commission’s inquiries.

3. As requested in your letter dated 15 May 2020, in compiling the accompanying
documents the Commonwealth has given consideration to the categories described
in Schedules A, B and C to that letter.

4. We have not redacted all sensitive information (including sensitive personal
information) from the documents accompanying the voluntary statement. If the
Commission proposes to publish the voluntary statement or those documents,
please let us know so that we can prepare a redacted version which is suitable for
publication (in particular noting the potential operation of Commonwealth secrecy
provisions in respect of any on-disclosure by the Commission).

Yours sincerely 

Simon Daley 
Chief Solicitor 
T 02 9581 7490   F 02 9581 7732 
M  
Simon.Daley@ags.gov.au 



Special Commission of Inquiry into the Ruby Princess 

1 July 2020 

Mr Simon Daley 
Chief Solicitor 
Australian Government Solicitor
GPO Box 2727 
SYDNEY NSW 2001 

By email: simon.daley@ags.gov .au; tristan.lockwood@ags.gov .au 

Dear Mr Daley 

I refer to the above Special Commission of Inquiry (the Commission), established by letters 
patent dated 15 April 2020, in which I assist Commissioner Bret Walker SC. 

Thank you for your letter dated 12 June 2020 and for the provision of the voluntary statement 
on behalf of the Commonwealth (the Statement).

Proposed tender and publication of the Statement 

As discussed with Mr Lockwood briefly on Monday, senior counsel assisting the 
Commission proposes to tender the Statement and accompanying documents. In light of (4) 
of your letter dated 12 June 2020, I write to provide confirmation of this proposed course and 
invite you to provide a redacted version proposed for publication. 

It would assist if any redacted version could be provided to the Commission no later than 
5:00pm Tuesday 7 July 2020. 

Request for attendance by Ms Joseph 

The Commissioner has determined that he would be assisted by oral evidence from Ms 
Traci Joseph, Department of Agriculture, Water and the Environment. Please advise 
whether Ms Joseph is available to attend the Commission on Thursday 9 July 2020 at 

9:30am to give evidence. 

If the Commonwealth or Ms Joseph requires, or would prefer the comfort of, a summons to 
attend in relation to her giving evidence, please advise those assisting and one will be 
issued forthwith. 

y7 farlly(

�iferHoy �� 

Senior Solicitor Assist" g 
Special Commission of I quiry into the Ruby Princess 
Level 3 I Registrar General's Building I 1 Prince Albert Road, Queens Square I SYDNEY NSW 2000 
T (02) 92285795 I 



38278541 

Our ref.  20203214 

3 July 2020 

Ms Jennifer Hoy 
Senior Solicitor assisting the Special Commission 
of Inquiry into the Ruby Princess 

By email: jennifer.hoy@rubyprincessinquiry.nsw.gov.au 

Dear Ms Hoy 

INQUIRY INTO THE RUBY PRINCESS 

1. Thank you for your letter dated 1 July 2020.

2. The Commonwealth has provided to the Special Commission on a voluntary basis a
considerable amount of documentary information, including a lengthy and detailed
written statement and supporting documents. The Commonwealth has done so in an
effort to assist the Special Commission, notwithstanding its position that it is not
bound by the Special Commissions of Inquiry Act 1983 (NSW).

3. The Commonwealth remains willing to co-operate with the Special Commission.
However, it respectfully declines Commissioner Walker’s request that Ms Traci
Joseph attend and give oral evidence before the Special Commission.

4. If the Commissioner identifies by return correspondence the further information that
would assist him, we will seek instructions from the Commonwealth as to whether
that further information may be provided, again on a voluntary basis.

5. We will write to you separately regarding the proposed tender and publication of the
voluntary statement and accompanying documents provided to the Special
Commission on 12 June 2020 on behalf of the Commonwealth.

Yours sincerely  

Paul Vermeesch 
Deputy Chief Solicitor  
T 02 6253 7428  
paul.vermeesch@ags.gov.au 

mailto:jennifer.hoy@rubyprincessinquiry.nsw.gov.au








 

38373270 

Our ref.  20202987 

8 July 2020 

Ms Jennifer Hoy 
Senior Solicitor assisting the Special Commission 
of Inquiry into the Ruby Princess 
 

By email: jennifer.hoy@rubyprincessinquiry.nsw.gov.au;  

 

 

Dear Ms Hoy 

Special Commission of Inquiry into Ruby Princess: response to summons 

1. We refer to your email sent at 5.08pm on 7 July 2020 and the attached summons 
issued by Mr Bret Walker SC, Commissioner appointed to the Special Commission 
of Inquiry into the Ruby Princess under letters patent dated 15 April 2020, and 
directed to Ms Traci Joseph, of the Department of Agriculture, Water, and the 
Environment (DAWE).  

2. In relation to the summons, the Australian Government Solicitor (AGS) acts for the 
Commonwealth of Australia on the instructions of DAWE. 

3. The summons purports to be made pursuant to section 14 of the Special 
Commissions of Inquiry Act 1983 (NSW) (the NSW Act). The summons states that 
the Commissioner requires Ms Joseph to attend the Special Commission of Inquiry 
at 9:30am on Wednesday 15 July 2020 to give evidence. The summons also states 
that failure to comply with it without lawful excuse may amount to an offence under 
section 25 of the NSW Act. 

4. We confirm that Ms Joseph is an employee of the Australian Public Service in 
DAWE in accordance with the Public Service Act 1999 (Cth). 

5. The Commonwealth considers that the Commissioner does not have power to issue 
the summons to Ms Joseph as an employee of the Commonwealth. Our reasons for 
this, briefly stated, include the following: 

a. as a matter of statutory construction, the NSW Act is not intended to regulate 
the Commonwealth executive and the coercive powers contained in the NSW 
Act do not apply to the Commonwealth or its employees; 

b. even if the coercive powers in the NSW Act did, as a matter of statutory 
construction, purport to apply to the Commonwealth and its employees, the 
NSW provisions are invalid in their application to the Commonwealth and its 
employees by reason of NSW’s legislative incapacity to restrict or modify the 
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capacity of the Commonwealth executive to execute and maintain 
Commonwealth law, or to abrogate the Commonwealth’s privilege against 
discovery. 

6. In relation to 5(a) above, we note: 

a. the general presumption that the Crown is not bound by a statute; 

b. the presumption that the legislature of one polity does not intend to bind the 
Crown in right of a different polity;  

c. the strong presumption against interpreting a statute so as to impose a liability 
of a criminal nature upon the Crown in any of its capacities; 

d. the absence of any provisions in the NSW Act or the Interpretation Act 1987 
(NSW) to the effect that the Crown in right of the Commonwealth is bound; and  

e. that the text, context and purpose of the NSW Act do not otherwise reveal a 
legislative intention that the coercive powers of the Commission bind the 
Commonwealth executive. 

7. The Commonwealth does not regard the Service and Execution of Process Act 
1992 (Cth) as rendering the Commonwealth or its employees amendable to 
compulsion by the Commission. 

8. For the above reasons, and with a view to avoiding the need for court proceedings, 
we are instructed to respectfully request that the Commissioner withdraw the 
summons by no later than midday on Friday 10 July 2020. If the summons is not 
withdrawn by then, we anticipate being instructed to commence proceedings against 
the Commissioner for a determination on these issues. 

9. If the summons is not withdrawn by midday on 10 July 2020 and the Commonwealth 
commences legal proceedings, we anticipate receiving instructions to request that, 
before 15 July 2020, the Commissioner either withdraw the summons, provide an 
appropriate undertaking, or advise that the Commissioner suspends the requirement 
for compliance with the summons pending the resolution of proceedings. 

10. If you have any questions or would like to discuss please contact us (details below). 

 

Yours sincerely   

 
 
Paul Vermeesch Stacey Hahn 
Deputy Chief Solicitor  Senior Lawyer 
T 02 6253 7428  T 02 9581 7594 
paul.vermeesch@ags.gov.au stacey.hahn@ags.gov.au  

mailto:paul.vermeesch@ags.gov.au
mailto:stacey.hahn@ags.gov.au
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38390650 

Our ref.  20202987 

10 July 2020 

Ms Jennifer Hoy 
Senior Solicitor assisting the Special Commission 
of Inquiry into the Ruby Princess 
 

By email: jennifer.hoy@rubyprincessinquiry.nsw.gov.au;  

 

 

Dear Ms Hoy 

Special Commission of Inquiry into Ruby Princess: response to summons 

1. We refer to your letter received by email at 5:10pm on 9 July 2020.  

2. We confirm that the Australian Government Solicitor (AGS) acts for the 
Commonwealth of Australia, on the instructions of the Department of Agriculture, 
Water, and the Environment (DAWE) in relation to the summons directed to Ms 
Traci Joseph dated 7 July 2020 (the Summons).  

3. Ms Joseph is not separately legally represented. Unless and until otherwise advised, 
the Commission may communicate with AGS in respect of any matters to be 
communicated to Ms Joseph. In particular, we can assure you that Ms Joseph will 
be made aware of your letter of 9 July 2020 and of the Commissioner’s concern that 
she have a reasonable opportunity to respond to the concerns raised in that letter 
about her conduct, including by way of any voluntary evidence or submission by her 
on her own behalf. 

4. We note the Commissioner takes a different view to the Commonwealth with regard 
to the compulsory effect of the Summons and he does not agreed to withdraw it. 
Respectfully, the Commonwealth would disagree with any suggestion that the 
Commonwealth is seeking to sidestep the rule of law. Rather, the Commonwealth 
has a different view as to the content of the law from the Commissioner. The 
Commonwealth remains willing to assist the Special Commission as far as possible, 
consistent with its long-standing position on the effect of such summonses. Like the 
Commissioner, the Commonwealth is desirous to avoid the need for litigation. In 
particular the Commonwealth wishes to avoid the need to commence legal 
proceedings, noting the Commissioner’s assessment, with which we agree, that 
there is no prospect of the substantive issues raised by any such proceedings being 
determined before the Commission’s task is concluded. 

mailto:jennifer.hoy@rubyprincessinquiry.nsw.gov.au


 
 

 Page 2 
 
38390650 

5. We note the Commissioner’s assurance in unqualified terms that he will not issue a 
warrant to enforce the Summons pursuant to section 22 of the Special Commissions 
of Inquiry Act 1983 (NSW) (the Act) and respectfully thank you for that assurance.  

6. Notwithstanding that assurance and the Commonwealth’s previously expressed 
position that the Commissioner does not have power to issue the Summons to the 
Commonwealth or its employees, the Commonwealth seeks to ensure there is no 
risk to Ms Joseph by way of prosecution as a result of her not attending the Special 
Commission on 15 July 2020 as purportedly required by the Summons and having 
regard to the assurances provided in your letter of 9 July 2020.  

7. To that end, the Commonwealth proposes to take up the Commissioner’s invitation 
to provide a further written submission on a voluntary basis, directed to Ms Joseph’s 
actions and the administrative conduct in relation to the grant of pratique as notified 
in your letter of 9 July 2020 (and to the extent noted in your previous 
correspondence to the Commonwealth).  

8. The Commonwealth seeks your advice that, pursuant to section 16 of the Act, the 
Commissioner excuses Ms Joseph from the requirement to attend the Special 
Commission on 15 July 2020.  

9. The Commonwealth would not seek to assert that procedural fairness has not been 
afforded to it or Ms Joseph as a consequence of her non-attendance on 15 July 
2020. Your letter of 9 July 2020 otherwise provides an opportunity to the 
Commonwealth and Ms Joseph to respond to the matters of concern. 

10. If the Commissioner is agreeable to this proposal, we would be assisted by provision 
of any specific questions to be addressed by the Commonwealth or Ms Joseph, to 
the extent they differ from those set out in your email and attachments of 3 July 
2020 and your letter of 7 July 2020, so that attention can be directed to those 
matters. 

11. We would be grateful for your response by 5:00pm on 10 July 2020, so that we can 
seek instructions and commence any necessary legal proceedings promptly. 

 

Yours sincerely   

 
 
Paul Vermeesch Stacey Hahn 
Deputy Chief Solicitor  Senior Lawyer 
T 02 6253 7428  T 02 9581 7594 
paul.vermeesch@ags.gov.au stacey.hahn@ags.gov.au  

mailto:paul.vermeesch@ags.gov.au
mailto:stacey.hahn@ags.gov.au
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38398819 

Our ref.  20202987 

11 July 2020 

Ms Jennifer Hoy 
Senior Solicitor assisting the Special Commission 
of Inquiry into the Ruby Princess 
 

By email: jennifer.hoy@rubyprincessinquiry.nsw.gov.au;  

 

 

Dear Ms Hoy 

Special Commission of Inquiry into Ruby Princess: response to summons 

1. We refer to your letter dated 10 July 2020, received late afternoon that day. We also refer to 
related correspondence and to the summons addressed to Ms Traci Joseph dated 7 July 
2020 (the Summons). 

2. As previously indicated, the Commonwealth wishes to co-operate with the Commission and 
to assist it with its inquiries. To that end, the Commonwealth proposes to prepare a single 
response to your most recent letter and to the Commission’s earlier requests dated 3 July 
and 7 July 2020. Unfortunately, the Commonwealth will not be able to provide its response 
by midday on Tuesday 14 July 2020 as the Commissioner has requested, but expects that it 
will be able to do so by close of business on Thursday 16 July 2020. We note that the 
Commonwealth is not proposing to seek leave to make oral submissions on 15 July 2020. 

3. Our letter dated 8 July 2020 requested that the Commissioner withdraw the Summons. Your 
response dated 9 July 2020 indicated that the Commissioner was not prepared to do so 
because it stands as an assertion of power resisted by the Commonwealth and will form part 
of a narrative that will appear in the report. The Commissioner nevertheless accepted that 
Ms Joseph’s refusal to comply with the Summons, communicated through the 
Commonwealth, was ‘no doubt in good faith’ and that in order to spare Ms Joseph any 
further uncertainty about her position on 15 July, the Commissioner indicated in unqualified 
terms that he would not issue a warrant to enforce the Summons in the particular 
circumstances.  

4. However, your letter also acknowledged that the risk of punishment for disobedience to the 
Summons lay beyond the Commissioner’s dispositive authority, but that the Commissioner’s 
‘clear view [is] that it would not be in the public interest that [Ms Joseph] individually be 
prosecuted in order to test [the] constitutional differences’ between the Commonwealth and 
the Commissioner. 

5. While the Commonwealth appreciates and respectfully agrees with the Commissioner’s 
comments that it would not be in the public interest to prosecute Ms Joseph, the risk that the 
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relevant prosecuting authority might take a different view means that Ms Joseph remains at 
risk if she does not attend in answer to the Summons. This prompted our letter dated 10 July 
2020 requesting that the Commissioner exercise his powers under section 16 of the Special 
Commissions of Inquiry Act 1983 (NSW) (the Act) to excuse Ms Joseph from the need to 
attend on the return of the Summons on 15 July 2020. 

6. Against that background, we note that your letter dated 10 July 2020 indicates that before 
the Commissioner decides whether he is prepared to excuse Ms Joseph from attendance on 
15 July 2020, he wishes to consider the Commonwealth’s response. It thus appears that 
there is a risk depending on the Commissioner’s assessment of the Commonwealth’s 
response he may decide that he is not prepared to excuse Ms Joseph notwithstanding the 
views expressed in your letter dated 9 July 2020. This leaves Ms Joseph in an invidious 
position and means that the Commonwealth may have no choice but to commence 
proceedings to protect its long-held position that summonses of the kind in issue are not 
validly binding on the Commonwealth and its employees. 

7. Having regard to the Commissioner’s views conveyed in your letter dated 9 July 2020, we 
submit that the appropriate course would be for Ms Joseph to be excused altogether. At the 
very least, given that the Commonwealth will not be in a position to provide its response until 
after 15 July 2020, Ms Joseph should be excused from attending until sometime after that 
response has been made. That said, we respectfully submit that a decision whether to 
excuse Ms Joseph should not be contingent on the Commissioner’s assessment of the 
Commonwealth’s response. 

8. As advised by our email sent at 1:09 pm on 10 July 2020, while the Commonwealth is 
seeking to avoid litigation and provide a response to the Special Commission, the High Court 
has tentatively arranged for a 10:00 am hearing on Tuesday 14 July 2020 to accommodate 
the need for the urgent disposition of any application by the Commonwealth in advance of 
the return of Summons on 15 July 2020. The Court has indicated that in this event, any 
submissions from the parties would need to be filed by 4:00pm on Monday 13 July 2020.  

9. In these circumstances, so that the Commonwealth has sufficient time to file proceedings on 
Monday should that be necessary, and so that the parties will have time to file any 
submissions by 4:00 pm that day, we request that by no later than 10:00 am on Monday 13 
July 2020 you advise whether the Commissioner is prepared to exercise his powers under 
section 16 of the Act to excuse Ms Joseph from the need to attend in answer to the 
Summons on 15 July 2020. 

 

Yours sincerely   

 
 
Paul Vermeesch Stacey Hahn 
Deputy Chief Solicitor  Senior Lawyer 
T 02 6253 7428  T 02 9581 7594 
paul.vermeesch@ags.gov.au stacey.hahn@ags.gov.au  

mailto:paul.vermeesch@ags.gov.au
mailto:stacey.hahn@ags.gov.au
hastac
SH signature



Special Commission of Inquiry into the Ruby Princess 

13 July 2020 

Mr Paul Vermeesch 

Deputy Chief Solicitor 

Australian Government Solicitor 

GPO Box 2727 

SYDNEY NSW 2001 

By email: paul.vermeesch@ags.gov.au; stacey.hahn@ags.gov.au 

Dear Mr Vermeesch 

I refer to the above Special Commission of Inquiry (the Commission), established by 

letters patent dated 15 April 2020, in which I assist Commissioner Bret Walker SC. 

I further refer to your letter dated 11 July 2020 responding to the matters raised in 

correspondence from the Commission dated 10 July 2020. The Commissioner welcomes 

the proposal of the Commonwealth to prepare and provide a single response to the 

requests made by the Commission in earlier correspondence by close of business 

Thursday 16 July 2020 (the response). 

Request for consideration under section 16 

I note your most recent letter requests that the Commissioner exercise his power under 

s 16 of the Special Commissions of Inquiry Act 1983 (NSW) (the Act) and excuse 

Ms Joseph from the need to attend the Commission on 15 July 2020, in answer to the 

Summons addressed to her issued on 7 July 2020 (the Summons). 

I write to advise that, as previously indicated, the Commissioner proposes to postpone 

consideration of the exercise of any powers pursuant to s 16 of the Act until after he 

has had an opportunity to review the response. 

Summons stood over 

In light of the expected timing of the provision of the response, the Commissioner has 

directed that the Summons to Ms Joseph be stood over until 2:00pm on 17 July 2020. 

We anticipate being in a position to notify you of the Commissioner's intention to exercise 

of his powers under s 16 of the Act or otherwise by 1 0:00am on 17 July 2020. 

Please do not hesitate to contact me if you wish to discuss. 

Senior Solicitor Ass sting 

Special Commission of Inquiry into the Ruby Princess 

Level 3 I Registrar General's Building I 1 Prince Albert Road, Queens Square I SYDNEY NSW 2000 

T (02) 92285795 I 



 

38417498 

Our ref.  20202987 

14 July 2020 

 
Ms Jennifer Hoy 
Senior Solicitor assisting the Special Commission 
of Inquiry into the Ruby Princess 
 
 

By email: jennifer.hoy@rubyprincessinquiry.nsw.gov.au  

Copy to: @cso.nsw.gov.au  

 

 

 

 

Dear Ms Hoy 

Special Commission of Inquiry into the Ruby Princess 

1. We refer to your letter dated 13 July 2020, the summons addressed to Ms Joseph 
dated 7 July 2020 (the Summons), and to previous correspondence. 

2. We note your advice that the Commissioner welcomes the Commonwealth’s 
proposal to provide a single response by close of business on Thursday 16 July 
2020 to the requests made by the Commission in earlier correspondence. We also 
note your advice that the Commissioner has directed that the Summons be stood 
over until 2:00pm on Friday 17 July 2020 in anticipation of the Commissioner being 
in a position to notify the Commonwealth by 10:00am on Friday 17 July 2020 of his 
intention to exercise his powers under s 16 of the Special Commissions of Inquiry 
Act 1983 (NSW) or otherwise. We are grateful for that indulgence, but wish to draw 
to your attention to some further matters of concern. 

3. As indicated in your earlier correspondence, the Commissioner wishes to consider 
the Commonwealth’s response to the Commission’s requests before deciding under 
section 16 whether or not to excuse Ms Joseph from further attendance.  

4. This prompted our letter of 11 July 2020, in which we emphasised the invidious 
position created for Ms Joseph if the Commissioner decides, following his 
assessment of the Commonwealth’s response, that he is not prepared to excuse her 
pursuant to section 16. We submitted that a decision about her attendance should 
not be made contingent on an assessment of that response. We submitted that the 
appropriate course would be for Ms Joseph to be excused altogether, and, at the  
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very least, Ms Joseph should be excused from attending until sometime after that 
response has been made.  

5. That submission was motivated by a concern that the Commonwealth have 
sufficient time for it to take steps to commence proceedings and obtain any 
necessary interlocutory orders so as to protect its and Ms Joseph’s position in the 
event the Commissioner declines to exercise his power to excuse Ms Joseph. 

6. With respect, the Commissioner’s intention to notify the Commonwealth by 10:00am 
on Friday 17 July 2020 of his decision whether or not to excuse Ms Joseph, and for 
the Summons to be returnable at 2:00pm the same day, leaves only the narrowest 
of potential windows for the Commonwealth to take those protective steps if 
necessary. 

7. The Deputy Registrar had earlier advised that the High Court would seek to 
accommodate the Commonwealth’s potential proceeding, including by making the 
Duty Justice available for a tentative urgent hearing on 14 July 2020, on the 
expectation that urgent interim orders might need to be sought by the 
Commonwealth.  

8. As you are aware, following receipt of your letter, we notified the Deputy Registrar 
as promptly as possible that the tentative hearing on 14 July 2020 would no longer 
be required, but in light of the Special Commission’s correspondence, it may still be 
necessary for the Commonwealth to both file proceedings and seek an urgent 
hearing and determination sometime after 10:00am and before 2:00pm on 17 July 
2020. The Deputy Registrar has indicated that the Court has a narrow window on 
that day, between existing hearings, in which it might be in a position to hear the 
matter. The Deputy Registrar has also indicated that the High Court has greater 
availability to hear any urgent application by the Commonwealth during the week 
commencing 20 July 2020 (and would be considerably assisted if the application 
could be deferred until then). 

9. We are also concerned that the timeframes arising from your letter of 13 July 2020 
do not allow the Commonwealth, the State of NSW (which would be named as a 
defendant in any proceeding) and the Court sufficient time for the orderly and proper 
constitution and disposition of the serious matters that might potentially be in 
dispute. For example, the Deputy Registrar advised on 10 July 2020 of tentative 
arrangements for a hearing on Tuesday 14 July 2020 and a requirement that any 
submissions from the parties be filed in the Digital Lodgement System by 4 pm on 
Monday 13 July 2020. Further, the State of NSW has since requested a period of 24 
hours from receipt of the Commonwealth’s submissions to file submissions in 
response. That orderly approach will simply not be possible as things stand. 
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10. Having regard to the above, we respectfully request that the Commissioner grant a 
further indulgence and stand over the Summons until 10:00am on Tuesday 21 July 
2020 (anticipating that any urgent application could be heard sometime on Monday 
20 July 2020). Could you please let us know by 6:00pm on 14 July 2020 whether 
the Commissioner would be prepared to make such a direction.  

 

Yours sincerely   

 
 
Paul Vermeesch Stacey Hahn 
Deputy Chief Solicitor  Senior Lawyer 
T 02 6253 7428  T 02 9581 7594 
paul.vermeesch@ags.gov.au stacey.hahn@ags.gov.au  

mailto:paul.vermeesch@ags.gov.au
mailto:stacey.hahn@ags.gov.au
hastac
SH signature





 

38435363 

Our ref.  20203214 

15 July 2020 

Ms Jennifer Hoy 
Senior Solicitor assisting the Special Commission 
of Inquiry into the Ruby Princess 
 

By email: jennifer.hoy@rubyprincessinquiry.nsw.gov.au;  

Dear Ms Hoy 

Commonwealth response to Commission’s requests for further information 

1. We refer to our letter of 11 July 2020 and your letter of 13 July 2020. 

2. In our letter of 11 July 2020 we communicated the Commonwealth’s proposal to 
prepare a single response (the Response) to the Commissioner’s requests for 
further information by your correspondence on 3, 7 and 10 July 2020, and to provide 
the Response by close of business on 16 July 2020. By your letter on 13 July 2020, 
the Commissioner welcomed that proposal. 

3. The Commonwealth’s position remains, as communicated by our letter of 15 May 
2020 in respect of what became its voluntary statement to the Commissioner dated 
12 June 2020, that its preparedness to assist the Commission voluntarily should not 
be taken as a concession that the Commonwealth or its officers and employees are 
bound by the Special Commissions of Inquiry Act 1983 (NSW) or subject to any of 
the Commission’s coercive powers. The Commissioner confirmed by your letter of 
15 May 2020 that he would not take the voluntary statement as such. 

4. We write to seek an assurance that the Commissioner will similarly not take the 
Response as any such concession. 

 

Yours sincerely   

 
 
 
Simon Daley  
Chief Solicitor   
T 02 9581 7490   
simon.daley@ags.gov.au 

mailto:jennifer.hoy@rubyprincessinquiry.nsw.gov.au
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